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ABSTRACT 

^*"^ r This speech focuses u^cn the issues involved in v 
several recent .co uft rulings against affirmative acticn_pio grams* 
Among the cases reviewed are "Weber v. Kaisex Aluminum," concerned 
with the hiring of minority employees at a plant in Gramercy, 
Louisiana; two cases, in Tampa' and Detroit, Challenging police 
department, hiring and promotion policies; and the; minority business - 
enterprise provision of; the Public Works Employment Act of 1977 vhich 
calls for a certain percentage of construction industry funds to go 
to black businesssaen. A number of considerations xn these reverse 
discrimination cases are reviewed, and alternatives ate briefly 
examined* Arguments which support the government's r defense of 
affirmative action programs must be .tailored to the specific 
situations in jfhich they wil'l operate if * the goal of equal employment 
opportunity is to be reached. (GC) 
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It^is with 



Fourth l^hual ,Conferencfe' on Equal Employment and Affirmative Action. . 

I am pleased;, on the c/ne hand, because apparently four years of 

strugglijng* to correct' decades of job discrimination has not turned y 

very many of us around.' But, cih the other hand, I am saddened to 

think that this Fourth Confer enc^ may lead to the fifth, the sixth, , . 

.fifteenth, twentieth , p and sc on,, each year serving to remind us of hew 

far we still hata> to foo to bring racial justice to our society. I 

trust you iri.ll/ undeijkand, therefore, when I say that- 1 hope we won't % 

be meeting 1^/ke-thife for many mote years, m 

* it * 
It -id true'jttiat we have witnessed a va st social transformation 

of America*/ life'Jui the past twenty, years or so. Blacks are now * 

beginning /to takfe advantage of decent educational anrf employment oppor- * 

tunities in <^a*unities where f if teen years ago registering to vote was 

out of the qu| 

other mlnpr is: Les, still face an uncertain future 'in their war against 
discriituna^ton, -poverty, unemployment, poor housing, inadequate education 
and bad jjieplth care. According to the President of "the ( Carnegie Corpora- 
tion inM report recently released, Blacks still hold most of the dirtiest 
and;' tlfi/jaow-^evel jobs, and on the average make only 59 percent of ttfe 
eatni|g| df whites despite the gains ot the 1966 's and 'the civil rights 
rove#f?nt. As evidence' of the continued economic inequalities between 
jpl^fsf'apd whites/ the report mentions several important figure's which 
>cx*unt€3t to' the growing perception among many 'Americans that black* 
icement has beccme self-sustaining. ' 




t mixed emotions that I speak to this, your , 



stion. Yet disadvantaged American Blacks , ' a^ well as 
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-~-"Frcm 1947' to 1975,' the incane disparity between . \ 

■ Blacks and whites ' narrowed only 11 percentage - 
pqints - ' 

- The movement of Blacks f ran lower-laying jobs 

• into higher-paying job^has slowed in the 1970' s 

- Blacks constitute d?ie- third of* all Tttnericans * 1 . 

living belc^w the poverty, line, and about four in 

10 Black children are raised in poverty as * ' * 

> * ~% ' * 

♦ against roughly one in 10 white children. 

These statistics reflect the very basic anil continuing nature of • 
the problem which confronts all of us who are ccrtmitted to 'the' goal of 
equal employment opportunity. Patterns of discrimnation^ against 
minorities', are bui2,t* into th^ ^fabric- of our country's business p^erations. 
As one of the. University of Wisconsin's cwn faculty members, Herbert Hill-, 



* • * * i 

has written, "Job Discrimination Does Not Occur In Isolated Pockets. ( [ 
Father, Th4se Pockets Reveal The Operation Of Racial Employment Patterns 
Which Cai^Be Broken Only By Sweeping Measures." . t ^ - ' ' 




As all of us familiar, with employment disCTimnatioh problem§/xnow> 
vigorous litigation is often necessary to force the adoption c5f such feyreep- 

ing remedial measures. We also understand that not every employer can or 

* ' ' ' ' - •« ' * 

should be sued to insure an end to job bias. Rather, <roluntary ccnpliahce • 

and affirmative action represent; important correbtive mechanisms 1 in the 

overall effort to eradicate discriminatory policies. I have been asked' 

specifically to address the future of affirmative action nander. federal la^v. 



The Supreme Court has not ruled on the Bakke case. - Of course, I anr, 
along with everyone else whq v is dedicated to affirmative ac±ion\nd 
equal employment opportainity, deeply concerned * about the final 'decision 
in that case. But my reason for being apprehensive .about the future of 
affirmative action arises not out of Bakke , which is yet to be decided, 

i , 

but because of several recently decided or initiated controversies 
which pose serious thrits, to voluntary efforts to deal with our linger- 
ing legacy of racial discriitiination. In the first, Weber v. Kaiser 
Aluminum and Chgnical Corporation , decided late- last year, the Fifth 
Circuit upheld a district court's determination that an affirmative. action 
plan included in Kaiser 1 s .collective bargainihg^ajreeinent wi^i the United 
Steel Workers violated provisions of Title VII prohibiting racial classifi- 
cations and preferential treatment. The program established a long term 
goal of 30 percent minority participation in craft positions at Kaiser's 
PlaAt in Gramercy, Louisiana based on the K composition of -the available 
work force in the area. It was to be achieved by selecting" one qualified 
minority or female employee to fill an on-the-job training vacancy for 
each, white male employee so selected. 

Prior to the affirmative action program, craft jobs were filled 
by hiring fully trained journeymen from outside the plant. Only five 
♦minority persons out of 290 # had ever been employed -by Kaiser at the 
Gramercy Plant in the craft positions involve^. The program at this plant 

« m 
• I 

was part of a national program adopted by Kaiser and The Steelworkers , 

initiated in part 'in order to comply with Executive Order 11246. you 
J 

" knew, that 'order requires federal contractors to evaluate their workforces 



for under utilization* of minorities and wcmen and take .af f irmative 
action * to correct any deficiencies found*. 

Th£ panel decision of the Fifth Circuit upheld the district 
coprt's determination that' the program violated the preferential 
treatment prohibitions of Title VII. The district court found that 
there had been no^past discximnation against minorities at the 
Granvercfy Plant and therefore a voluntary affirmative action plan was 
not warranted. The decision is a. difficult one to distinguish. Employers 
who, either out of cxxitiitment 'or fear of the lost of federal contracts 
or a massive Title VII action, wish to take positive action to improve 
the minority cot-position of their workforces are in an obvious dilaima. 

, . * A broad reading -of W&ber suggests that numerical goals may not be , 
adopted in the absence of an admission or f indin^ of prior discrimination. 
If so read, the Weber decision could undermine the basis upon which con- 

sent decrees are routinely* negotiated and approved by the courts without 

H 

an adjudication, finding or admission of discrimination, thus removing 
the'; incentive for prompt settlement of Title VII actions. The decision . 
also casts doubt on the ""entire executive order program. Voluntary can-* 
pliancfe, the tc?uchstor\e of Title VII, as the Fifth Circuit noted in ( 
United States' v. Al legheny-Ludluift , would become, by that. same court's 
^^ruling, difficult to achieve/ Because the Carter Administration is 

I ccnmitted to encouraging voluntary efforts to end discrimination in employ- 
. ; merit the United States moved to intervene in the Weber case and petitioned 

0 ", * \ 

9 S « } 1 

.the Fifth Circuit for rehearing. 4 We/ together with Kaiser and the' Steel 



Workers, suggested that^e rehearing be en banc . Though intervention - 
was granted, we learned only a. few %ysago that our petition was denied. 

/ • -Another action illustrates the problem. In a suit brought by the . 

I ' " * • . . '\ 1 

Police Benevolent Association of Hillsborough County, Florida agayist 1 

- " . *'»•./■ - ' . . -J 

the City of Tampa, the plaintiff challenges actions of the city taken 

} pursuant to a conciliation agreement with the EEOC., Ip May of -1976, the- * 

city and EBOC entered into a conciliation agreement after a jiumber of 

complaint^ had been, filed alleging emplcymenfe-discximination by Tampa ^ 

agains\ women and minorities in several city' departments. The agreement ( 

provided for back pay, changes in recruitment and job '.notification, 

' ' ' . \ 

nKxllfic^tion and validation of at^loyee selection- procedures vMch had 
an adversebroact, and* long and short term goals for -the hiring and pro- ■ . £ 
^tgttion of Blacks and wonen. The city, consistent with the agre^nent and V, > 
' its newly revised civil service regulations promoted seme 14 police j 
•officers to the rank of Sergeant, three of whom were^Blacks who had ^ 
. passed the Sergeant's -examination. * . 

The Police Benevolent Association's complaint alleges discrimina- 
ticn against white police officers" and Violation of its collective- bargain- 
ing agreement with the city. The Association's petition for a temporary 
restraining order to prevent promotions under the revised merit system 

was denied and a motion for preliminary injunction is now pending before 

*\ * • • 

the district court. We have recently 'intervened along with the EEOC 
to oppose the motion. 




As is usually the case, there was no admission of liability by 
toe City of Tampa "±n the conciliation agreement. ^ Nevertheless, we * * t 
believe the facts will show that there was past discriinination by Tampa. 

* >f » 

A .strong statistical case can be made by showing the bnder-utilization 
of nunorities.and women in various job classifications^ compared to 
'their numbers in the relevant labor market. In addition, the city main- 
tained an unvalidated h^i^ht and weight reijuirement for police and 
utilized unvalidated examinations th&t had an adverse impact upon, * , 
minorities foi; 'other' city jobs. We feel obliged to develop this infor- 
mation for the court in-order to sustain the conciliation agreement/ — - 

- In yet another recently decided case, Detroit Police~Of f icers 

* * « • ■ 

Ass f n ,: et al . v. young , et al . , a district court on February 27, 1978, 

found ; th£t ,an effort by the Detroit Police Department to increase its 

minority representation was unlawful under Title VII and the Fourteenth 

Amendment. The facts of that case differed substantially from the facts 

in' Weber and JTampa, however. The^pourt there found not only an absence 

of discrimination by' Detroit sipce the effective date of Title VII as - 

amended to reach governmental entities in 1972, but^ oh the contrary, 

very substantial efforts by the city to employ qualified Blacks on its 

foxpe. Additionally, the court found that the' examinaticyis for the 

^s4rgeaht's position in question were valid and had little or no adverse 

iippact. Other screening devices used by Detroit were found to have no 

adverse impact on Blacks; irideed^in several instances they seemed to have 
* . ***** 

* had a slight adverse impact upon whites, according to tHe findings of the- 

court. Thus,* Detroit's 'decision to promote Sergeants from — in effect — 

separate white and Black list?, .came under attack 'and was found to violate 

federal -and state antidiscximinatio^^tatutes as well as the Fourteenth 



Amendment. We are presently (^isidering whether federal amicus 

participation in the Detroit case at the Appellate level would be 

appropriate. Since out analysis has not been completed, I hope you 

will understand my reharks jpn this case to tie tentative and not. 

directed tcward * the merits . . \ 

• On the federal levj£l,„one program that has come under concerted ' 

attack is tfce minority business enterprise provision of the Public 

Works Employment Act- of 1977, which sets- 'aside 10 percent of funds pro-* 

vided /under the -statute for minority owned busjLftesses. It was designed . 

to\h£lp overcame the prior exglusioh s£ minority businesses from mean- * 

ingful participation in the construction industry, and* to ensure *that 
- • » » 

minority -owned businesses would hpve the opportunity to share in the, 
funds distributed under the Act. Such an arrangement wo^ld increase 
the likelihood that minority 'firms would be able to gain a firmer hold ^ 
In the market place thereby lessening^the need for assistance programs 
in the future and' float greater opportunities would be made available 
, for employment o'f minority workers. ^ 

" This provision was A3dfed oh th& floors of £he Houpe and the Senate 

• * « 

by Representative Parren Mitchell and Senator Edward Brooke, respectively. 
It requires, prinae contractors to Use their loest jeffart* to employ qualified 

bona fide minority cwned subcontractors and' suppliers on government assisted 

*, ' * • * * • 

projects funded under. the Act. Pursuant to regulations and guidelines 
interpreting the statute, £ waiver or downward adjustment o£ the 10 percent 
goal is to be granted where, qualified minority businesses are shown to be 
unavailable* 1 . g ** 



\ 
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' ' Twenty seven* lawsuits have challenged the set aside as 
unconstitutional racial discrimination against non-minority con- 
tractors, most^of which .were bright .by local affiliates "of the 

Associated General Contractors of America. To dat5e, three district 

• * * 

courts have held the provision to be" constitutional; one court has. 

•- l * 

held it unconstitutional . as applied and one couxLhas held it un- , 
constitutional on its. face, /this latter . having been appealed to the 
Supreme Court. All other courijs.have refused to enjoin the program 
preliminarily on the ground. that" the provision is probably constitu- ' 
tional and/or an injunction would -not be in the public interest^ The 
Third Circuit recently upheld the denial of a preliminary injunction, 
noting that the plaintiffs had not presented a strong likelihood of^ 
success on the merits. 

. i don't want to go into a detailed emanation of the legal 
arguments presented by the Civil. Rights Division in defense of this 
-provision, -but basically, we have contended that minority sensitive 
^firmative'faction legislation to remedy prior discrimination' and ensure 
against minority exclusion from federally financed state and local govern- 
ment programs is well within congressional authority^^suant to its 
, powers under the spending clause'; the Fourteenth Amendment and the S 

Fifth, Amendment. ^ ' ■ x 

The -facts' show" that minorities ccmprise approximately 17 per- 
cent of the population yet control only abcut 4 percertt<Qf the business 
in this country and that minority firms earn 'only 1.1 percent of the 
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gross industry receipts. ' It has been estiinatfcd that minority f inns , 
.have been, awarded substantially leSs than 1 percent of federal con- 
tracts. This brief sketch, of the history of minority business ex*- 
elusion 'frah the largesse of government contracts, and industry profits, 
standing alone, provides strong justification for congressional action , 
under the'PWE Act. f * ' .y" y s 

The more pertinent question's, of / course, whether the set 
a^Lde is tfye proper remedy to correct 'this prior exclusion and ensure * 
against its recurrence. • ^ > ' 

Many alternative approaches to assist minority bdsinegs Have 

» - < * 

Ipeert tried. iff the past and have failed to achieve the desired result. 
These^ "alternative approaches have failed primarily because they speak ^ 
4 in t^rms of fr postering", minority business or simply "using best efforts" 

^to utilize minority sutjeontractore or supplies without setting any 4 ^ 
recognizable goal. . . « * 

The provision thus takes the fotm of a minority business 
participation requirement because of 'these past failures and because no 
alternative training, tax incentive or lp^n' program would have prevented 
the short term ^exclusion o£ "minorities f rcn{ partici|>atd.on in the benefits 
of the PWE Program; the need jj^as^ for a provision which 'would , take effect 
immediately in conjunction with the irmiihent distribution of funds." For 
"this reason , the 10 percent provision is particularly* appro^^te to .an 

, affirmative action program ifi the context of emergency economic stimulus- 



legislation. 
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- Other argiiments "in favor- of the provision are;- 

' ' , ' • V . '. ' 

1. The provision applies to^ only one 'set of grants for one 

year; r , . ' * 

2* The intent of the provision is to lessen the need for 

* future • programs^bf . this tgrpe ; * T 

3. Non-nuhority firms 'would obtain approximately t 90 percent 
• * i * * 

of grant funds in any case; k, < '\ . 

v : 4, The 10 percent' gdal inflexible and may either, be waived ' V 

or adjusted downward in appropriate- cases. ^ ' 

4 . This defense of the provision was painstakinglir developed by. > 

attorneys in the Civil. Rights Division.-' Since there- was little.' legis-la- 

— • • • . r •*> . ' ^ 



\ 



tiVe history concerning the meed -for?- the provision, it was necessary for 
us to develop. a factual, setting that demonstrated tfie f prior exclusion 
of minority businesses f ran" the" benefits, of government contracts and the 

" v - - • ' *0. . - \ .' 

■industry in general^,. . * - * • **> ^ - «• / 

Our expeMkce" -defending the minority sot aside provision has ' 
'impressed us wi'th the need for* a easeful aproroach^to the implementation. 
\ of affirmative ^action of minority' sensitive pte^^sT^ 'in the 

'"process of ^giving other fetSterifc' agencies arid depilPents the Usnefit of \ 
, our thinking In this regard* * 7 ■ • - J> , - \ ' x 

- ' - ^ *- * . * 1 ' * , - ; x 

In a' recent cabinet mororandum, the Attorney General 

, - * • < 

* the heads Qf Federal Executive* Alleles to tailor afSirrtativfe actio? 

- programs carefully to meet their legitimate, objective^* The/Attorney ^ 

• " - # # * « / 

.General's position in that meitx5r&ndiin i£ consis^t^V'th that enitfciated- 

• V ' X : . t t < 

. ..- . : .• 12'. ■•■ -.i ■"• • ..<■•• 
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in the government's brief "in the Bakke case: "That is,, that minority 



i: That is, % thai 



sensitive programs may be 'employed where they are nescessary ,as a remedy " 
for unlaiwful discriminati|pn , as prophylactic programs to prevent , 

racially disadvantageous outcomes, or_ag a means of remedying the 

a. 1 - . 

* a 

lingering effects of past public or private disbrimination. He 'advised 
fehat such programs be' established and administered with this legal v * 
1 st^id^rd in mind and that where possible, legislative history and depcDFC- 
s mental justifications for the programs reflect information as to the need' 
for the program, its objectives and the JLack of suitable alternatives. 

The Weber , Tampa , _ and Detroit cases ihake painful^ clear that 

\ . • \ ' ' * - .."< . 

state, arid local governments as' well as private industry can benefit frcm 

similar advice As those developments demonstrate, affirmative -action, 

voluntary actioi} is presently qpdeir vigorous attack. We fought for years 

to get employers • to f afce Up-^b the' task of ending present dis&ip(inat±on 

and remedy ing^the^ffects of past disraimination. Now we must fight to 1 - 

ensure that employers willing to acknowledge 7 this duty, before they ape 

sued are not forced by baseless charges of "reverse discriiriination" to* . 

back off. The cruel 'irony of this sSst^uation should not escape any of you. 

• But the achievement of the 'goal of equal employment opportunity has always 

» required a lot of time and energy* I don 1 1 knew if there ever was a time 

when a T^tle VII lawyer "Could walk' into court," tell' the judge v#i£t the law 

. • * ' • ' - 

ought to be, and walk out with a ccmplet* victor^. Given the recent trends 
in o the* law, ^however,- we nded to .devote everHnore time ai>d more energy than 
ever before.^ Our; actions should be measured and deliberate.. Bat above 

. V. y---\xi- ■■■■!: ; ' • 

/ 
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all else, they- should be bold, bold' enough to .insure that all our 
citizens will soon shai^ in'the promise of equal employment oppor- 

i r 

^tunity, gr we can- nteet ' in' Madison in 1990. [ m k 
Thank you. . ' * 
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